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Thetrial court erred in failing to limit the testimony of defendant’s only witness,

who was employed by defendant both at the time of trial and the time of thefall in

question, and permitting defendant’ s employee to testify, over the objection of counsel

for plaintiff, to a purported admission by plaintiff that she did not trip because such

statement constituted an unsworn. oral statement by plaintiff that was never disclosed

at any stage of the pretrial discovery and such testimony directly called into question

the credibility of plaintiff regarding how the accident occurred and prejudiced

plaintiff in the eyes of the jury.

In opening statement, counsdl for defendant indicated that the employee-witness he intended to
cal would testify that she specificaly asked the plaintiff whether she tripped and she dlegedly denied
that shedid. (T.11). Thiswasthefirg timethat this specific and crucid statement attributed to plaintiff
was disclosed. Defendant takes the position that the interrogatory approved by the Circuit Court of the
City of . Louis does not seek “any statements made by the plaintiff.” Respondent’s Brief pg. 15. In
biblica reference, this argument “strains on a gnat while swalowing acamd.”!

Clearly the interrogatory was designed to obtain any statement made by the plaintiff

pertaining to the facts of theincident in question. Infact, subpart (g) instructs the responding

! The court of appeds found that defendant’ s failure to disclose the purported statement
was aviolation of its discovery obligation and that it was prgudicid. It condemned as “sophistry” the
argument that the interrogatory did not obligate defendant to disclose the purported admission of

plaintiff.



party to:

Please attach an exact copy of the original of said statement, interview, report, file, or tape
to your answersto these interrogatories, if oral, please state verbatim the contents.
Defendant at no time provided a verbatim recital of what the plaintiff dlegedly said asit specificaly
related to the accident. Defendant merely produced an accident report given by plaintiff to defendant’s
employee that contained a genera statement that “ aleges entering store and shefell on sdewak.” This
gatement was not inconsstent with plaintiff’ s testimony of how the accident occurred. But the new and
refined verson that was unveiled at trial was diametricaly opposed to plaintiff’ s testimony concerning
her accident.

During the trial, counsdl for defendant indicated that such a atement attributed to plaintiff
should not be a surprise because he asked plaintiff in her deposition whether she told anyone that she
did not trip but rather just fdll, which she unequivocaly denied. (T. 60). Counsd for plaintiff
responded by indicating that this very fact required defendant to supplement its responsesiif it intended
to put this matter into issue by virtue of a purported admission of plaintiff to the contrary. (T. 61).

Why would a party incur the expense of taking the deposition of another party’ s employee
solely to determine whether the employee witness intended to attribute an admission againgt interest to
the party opposing their employer when dl indications are that no such admission was made? Should
not counsdl be able to rely on one another to disclose that which they are clearly required to disclose
with respect to statements of party opponents? Or do we want to perpetuate a system where no one
can trust the other side to be forthcoming about crucia statements of party opponents? Isit reasonable

to interpret the response that “No such statement has been taken from Plaintiff. Pantff did
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have a short conversation with Defendant’ s employee Donna Wahoff immediately after her injury. That
conversation was not recorded,” [Emphasis added]. (L.F. Pg. 8-9), to mean that opposing counsd
must be concedling a crucid admission of the party opponent. Or rather is it reasonable to assume that,
while there was a brief conversation, nothing of significance was contained in such because it would
surely be so sated?

Based upon such response, counsel for plaintiff had no legitimate reason to take the deposition
of defendant’ s employee. She did not witness the occurrence and there where photographs of the
seam in question. Had defendant, however, disclosed the statement attributed to plaintiff by
defendant’ s employee during discovery it would have become obvious that defendant was going to
defend the case by essentidly cdling the plaintiff aliar rather than smply taking the postion thet the
seam was not high enough to congtitute a dangerous condition. The preparation for each such caseis
different. On the one hand your dlient is being accused of fraud and perjury. In such case, counsd for
plaintiff would most assuredly have taken the depogtion of the employee witness; possibly the
depositions of other sore personnd; conducted an investigation of her background and done other
things to determine the veracity of her tesimony in this regard.

The cases cited by Defendant ded with the failure to disclose ether the identity of fact
witnesses or the new opinion of an expert witness. None of these cases ded with the use of a
satement as an “admission of a party opponent” to attack the credibility of a party opponent and
directly controvert the testimony of an opposing party. The court in Fisher v. Waste Management
of Missouri, 58 SW.3d 523, 527 (Mo. Oct 23, 2001), clearly revealsthat statements of party
opponents are not to be the subject of rationalizations for springing them at trid. While the temptation
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may be greet to conced an admission of aparty opponent in order to unexpectedly prgudice themin
front of the jury, each party is duty bound to reved such astatement when it is requested, asit wasin
thiscase. 1d. at 527. The fact that the Fisher opinion dedt with the worker’s compensation statute
does not render it ingpplicable to the case a bar. The principleisthe same: If a statement of a party
opponent is requested and not produced, it is not admissible.

Respondent contends that plaintiff “digplays a complete misunderstanding of what prejudiceis
a issue’ by asserting that “ because such testimony called directly into question the credibility of the
plaintiff asto the critica facts of the case, it was prgudicia”. Respondent’s Brief pg. 15.
Congpicuoudy absent from its discusson, however, isthe case of Phillipsv. American Motorist
Ins. Co., 996 SW.2d 584, 594 (Mo. App. WD 1999) cited by plaintiffs as support for it basis of
preudice. Therethe court held that where atrid court ruling affects the jury’s credibility evaduation it is
deemed to be prgjudicid. 1d. at 594.

Defendant done was keenly aware that whether or not the plaintiff tripped would be a crucia
issue to be determined by the jury. Defendant intended to produce affirmative evidence directly
contradicting the plaintiff’ s testimony of what caused her to fal. Defendant, however, was not relying
on direct physical evidence, an independent eyewitness, a satement contained in amedica record or
some other source independent of it. Rather, it intended to do this through a purported statement of the
plaintiff asrecounted by its employee over whom it has direct and exclusive control and access. The
failure to produce this critica statement of a party opponent againgt her interest in response to a direct
request for such information or to supplement the discovery response pursuant to Rule 56.01(¢e) isa

clear violation of both the letter and spirit of the gpplicable rules of discovery.
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It should be noted that defendant does not deny that such statement was prgjudicial.  The only
explanation that it even attempts to give for soringing the purported admission &t trid isthat it
determined that the interrogatory did not require disclosure of such. Yet it knew that it would use such
gatement to prgudice plantiff in the eyes of thejury. But rather than disclose such satement and
permit the parties to ded with such before trid, defendant conscioudy decided to wait until the trid of
the caseto reved its“acein the hole” Defendant created the Stuation and now wants plaintiff to suffer
the consequence because she did not decide to stop the trid, just before defendant concluded its case
and the court submitted it to the jury, in order to permit her to properly and exhaudtively explore the
matter. Since defendant intentionally created the problem should not it dso bear the burden of
edablishing that plaintiff would not suffer any prgudice by permitting it to benefit from such conduct?
Would not justice be more appropriately served by prohibiting defendant from utilizing the statement
that it concedled until such time as it suited its purposes?

If this court refuses to remand the case for anew trid and prohibit defendant from utilizing such
evidence, partiesto litigation will have no incentive to comply with the discovery rules pertaining to
gatements of party opponents. They will merdly wait until trid and then offer to permit the witness to
be interviewed or even deposed while the jury isleft to walit for the parties to do what could and should
have been done long before trid commenced.

For the foregoing reasons, this court should follow the precedent established by the Missouri
Supreme Court in Fisher v. Waste Management of Missouri, 58 S.W.3d 523, 527 (Mo. Oct
23, 2001), and hold that the trial court committed reversible error in admitting the undisclosed
gtatement and reverse and remand the case for anew trid directing the trid court not to admit the
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undisclosed statement.



CONCLUSION

Thetrid court erred in failing to limit the testimony of defendant’s employee-witness by
precluding her from testifying that plaintiff denied having tripped when questioned by the witness
because defendant failed to disclose this purported statement concerning the manner in which the
accident occurred despite arequest for a verbatim recita of the contents of any such statements.
Paintiffs request that the cause of action be remanded for anew tria with defendant being precluded
from asserting such dleged statement by plaintiff and for such other and further relief as the court deems

appropriate under the circumstances.
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